
arrange for ba.ic ~.l.pbon•••rvic.. SIT u••• that contact to

.clicit inter.st in MemoryC&ll-. ~his va.t mark.ting opportunity

is uniqu.ly po••••••d by SIT. SIT claims that this circum.~nc.

do•• not conatituta an unfair advantaga. bA, 't••timeny of Dani.l,

Tranacript, p. !38. '!'ba comp.titer. of H••oryC&ll- 'taka an

oppo.ita via.., which 'tha co=d••ion ahara.. ua, "'uti.ony of

pUblic witn••• P. Andraaen, • compatiter of MaaeryC&ll-, li.tinq

~=aroua Memorycall- aark.tin; practic.s cent.n4.d to be unfair,

~anacript, p. ~3, 1. 11 to p. ~" 1. ~ and p. ~6, 1. 21 te p. 47,

1. 2.

SJrr'. po.itien a. aenopoly provid.r ef local exchanve ••rvice

all~ it to d.velop am! acce.. a data ba.e of information on

cuatomer. known a. CPNI. CPNI contain. all the infermation SJrl' ha.

on each talephone cu.temar, inclUding tha cust.omer'. credit

history, number of lin.s, aervices, and apacial calling future••

'1'hia information, tegathar with custom.r call compl.tion data 'that

i. available exclusively to SJrl', i. indi.pensabla for a ~r;.t.d

markating campaiqn and ha. b••n usad by sn in 1u own ..rk.tinq.

40, 'te.taony of Buri••• , '1'ranacript, p. 6' and p. 1'6, 1•• to p.

~',,·1. 121 'te.timony of Madan, '1'ranscript, p. 1'4, 1. 15 to p.

~'7, 1. 3.: 'I'..~iJleny of l)anie1, 'I'ranacr1pt, p. 5~2.

Both 1ft an4 its caapeUton ..y ob't&1Il aecua to Cl'HI. All

'that 1. required 1. authorization frc= 'the ca.toIIer. Bovever, SIT

ha. ..t up • 8Yat- for CPNI authorization that di.advantag.. it.

c=petitora. lJndar the .yst.. 1M' ha•••t up, CPHI 1. avaUable

for 1mae4iate cn-line, real tt-e 118e by 1ft unle•• Ift'a ~toaer
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explicitly .nd in writing prohi))1t. 'that infO:1Dat1on being

.v.ilable. On the other hand, if • Mamorycall- competitor wi.he.

to acc••• CPNI; SST require. that i~. comp.titor. c~tain exp~icit

authorization from the custom.r in order to view ~a information.

~, ~.stimony of Burqeaa, ~anacril't, Pl'. 176-71, ~a.timony of

Danial, -rranacript, Pl'. ..14-17 • ~. procedura•••t up deny ei1:h.r

on-lin. or real 'tim. acee•• to CPNI ~y XuoryC&ll- competitor••

~, ~.atJJDony of Saner, -rranscript, p. 270, 1. 17 'to p. 271, 1. 1.

~nc5.ec5, SBT admita 1t. advantAge in 'this area. ...., 'la.ti.ony of

Danial, 'tran.cript, pp. 4IS-500. Nonethele•• , SBT r.fu.e. to

equalize the procedure for acce•• to c:PNI. 14.

As .hown ~y the evidence in this ca.e, in orCSer for a 'lAS

Bur.au client to utilize 'the 'lAS Bureau'. competing .ervic., the

client mu.t .rrange for .o.e fom of call forwarding through SST.

When contact i ...de with S!T for 'that purpo.e, 8!T 1D&rkets

MallloryCallw• i.u, '1'e.timony of 8\1%'ge•• , -rranscript, p. 66. SBT

claims 'to have instructed its -=ployee. to c•••• this practice. '

However, thar. i. evid.nc. that unfair .ark.tine; continu.. to

occur. ba, '1'e.timony of Daniel, 1Tan.cript, p. 511. ~n .ddition,

repair service p.rsonnal hava aarketed Xaaorycall-. once avain,

SBT claJJDs to have .topped 'thi. practice. However, thare are

report. that auch practice. peniat. IU, ~a.t1aony of Danial,

~nscript, pp. 57'-'7'.

SBT ... ita aonapoly ))Ul1n9 .ervice to b111 for KuoryCall-.

Ju, 'le.timony of Burg..., 1'ranacript, p. 'I. Undar'thia approach,

Memoryc&ll- c:u.t.c.ara are charved for ~t. .erv1ce in a MMer 'that
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~o•• not 1~.ntify the charg•••parat. fram SST'. charg. for ba.ic

t.lephon••ervice. Rath.r, 'the charge i. ~uncll.~ tog.ther wit.h the

charg•• fer r.gulated calling f.ature.. ~e charge appear••• a

.ingl. it_ d••it;nat.d -enhanced ~.rvic••• - IU, 'l'e.tiJIony of

Dunn, ~anacript, p. 351. ~i. practice facilitates coll.ction

~cau•• it incorporat•• Muorycall- billing- into 'th. aonopoly

~Uling .ervic.. ~i. practice al.o .implifi•• the proc••• ~or the

cu.tomer and .ak•• Muorycall- .or. attractiv.. other in~epenc!ent

voice •••••ging .ervic•• have requ••ted that they be permitted to

bill in ••imilar f ••hion, .0 that their cu.tomer. can al.o benefit

from a .implifi.~ billing proc.... SBT refu... to honor th•••

requ••t.. bA, T••timony of naniel, Transcript, p. 501.

In addition, SET u••• it. aonopoly billing .ervice to promote

(i ••• , adverti•• an~ .olicit) Muorycall- ••rvice. 8ft doe. not

allow other voic. • ••••ging ••rvic.. to utilize this marketing'

chann.l. IU, '1'••taony of nani.l, Tr.nscript, p. 5~0, '1'e.timony

of D'unn, '1'ranacript, p. 350.

1n the Ccmmi••ion t • view, the r.cord with r ••pect to SST'.

marketing of Ma.morycall- .how. 'that SBT will not mak. ev.n •

cursory .tta.mpt to curb potential anc! actual GUS•• of its .onopoly

po.ition unl••• anc! until r.gulatory intervention i. thr.atened or

occurs. SBTt. ....rtioD that it vill and has nov taken .tep. to

prevent .uch at:»us_, even if J:».liaved and even if it ia a••••d

that .uch .tep. vill prove .ff.ctiv., .imply ai•••• the point. As

.uccinctly .tated ~ A'1'C, an int.rvenor 1ft 'this ca••, vbat

·SBT appears to overlook i. 'that an
appropriate campatitiv. environaent cannot ~
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maintained in ~e long run by simply having
SST correct ita abu.ive practice. after the
fact. Rather, long run competition require.
that SST compete on a basi. that removes the
opportunity and incentive for abu.e of 'the
monopoly, or at l.aat minimize. the likelihood
that .uch abua. will occur.-

.bA, ATe poat-hearing ))rief, p. ~.

SST ass.rts ~t it enjoy. economi•• of .cale, particularly

vith r ••pact to mark.ting, that allow it 'to off.r Xuorycallil at

prices below 'tho•• at which it. ccmp.titor. cff.r their ••rviea••

~t 1. claar 'to 'the C=-i••ion 'that 'th. principal .concai.. of .cal.

advocat.d by SST in this 1)roceedin; an ac!vanta;•• d.rivad larc;ely,

if not exclusively, by virtue of SBT'. monopoly po.ition a.

provider cf local exchange .ervic.. laa, T••timony of Dani.l,

~ran.cript, pp. 489-492, 500-03, 512, 538. S•• 1110, the r.cital.

herein of the advantag.. enj oy.c! by SST r.;ar4iftg· billing &ft4

mark.ting, includin; ••pecially initial contact vith cust01l.ra and

ule of CPNI: T.stimony of public vitna•• S. Taylor, a competitor of

MemoryC&ll-, r.gardin; the unfair a4vanta;e SBT enjoy. in .arketing

MemoryCall- b.cau•• of SST'. un.qual acee•• 'to CPNI, ~.cript, p.

~7, 1. ~9 'to p. 49, 1. I. SST'. po.tur. 1. 'tha't if it i. allow.d

'to utilize tha advantag.. of ita .onopoly po.ition, i't can offar

MemoryCallll le•• expensively t:.ban any of 'the ••rvice. tbat compet.

vith i't. Bowev.r, th••• aconaai•• of acal. are advan1:.a;e. sn
appears = enjoy aolely due to ita .onopoly po.it.ion. trhere

appear. to M ftO aound policy na.on to allow SST t.o levera,e ita

monopoly po.ition to ~. detrtaeftt. of • competit.iv. VMS .arket

through th... praeticaa, especially wh.ra it ha. JSOt .an
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d_enat.rated. that fair cOllpenaatieft i. b.inc; paid to rat.pay.rs whe

pay 1:.be price for 1:.be aoncpoly position 'that SST i. able te

lev.rag.. .lU,'S.ct.1on 1%%.«:.3 _love

3. croSS-Sub.idi•••nC %hI
Pp"ihi11ty of Predatgry Pricing

Nothing in 'th1. r.cord d1.preve. 'the pos.ib1lity 'that

M_oryCall- i. cre.s-.ubsidiz.d and/or pr.dat.orily prica4. Rath.r,

the r.cord augg••t. th. oppo.1t. po••ibility, nam.ly that

M..oryCall- i. })ric.d below co.t. ba, 'l'••t.1JIcmy of Burg••s,

~nscript, p. 71, 1. 25 to p. '6, 1. 2, p. ~1', 1. 5 to p. 111,

1. 15. St. 1110, cr••taony of public viue•• P. Andreaon, a

comp.t.itor of H.moryCall-, that M_erycall- cannot be off.red at

'the pric. charg.d by SB'1' and cov.r 'the true cost to Sft of .van

just the phon. lin•• , trunk 11n.s and equipent n.ce••ary to

't.chnically provide Huorycall-, 'transcript, p. "6, 1. 5 to 1. 20'

're.t.11Dony of San.r, ••tabli.hing num.rou. i ••u.. of pr.datory

pricing and cros.-.=sidy r.lat1n; to H"oryCal1-, 'l'ranacr1pt, p.

297, 1. 1 to p. 315, 1. 20.

Th. ultimata an.v.r to the qu••tion vb.th.r M..oryCall- i.

pr.datorily priced (i ••• , improperly cro••-.uJ:)sidiz.d) i.

r.lat.iv.ly .iJlpl.. aft ahall file, aDd all int..re.ted partie.

shall have the opportunity 'to analyze and ••••••• complete co.t of

aervice study for llaoryC&ll- .ervice, inc1u41D9 all vorkpapera
•

1:hereto. In the cOI!1If••ion'. vi.v, 'this 1. 'the only rali~l. way

1n which 'the 1.au.. of c:ro••-a=.idy and predatory I'ric1ll9 can M

d.fiJUtivaly detu1l1ne4.
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~be tact that 1:.he recerd. in thi. ca.e doe. net currently

contain the data trca which auch an analyaia can a1r.ady be .ada is

troublinV. 4J.1l. co=da.ion·. J'irst an4 ':bird Supp1aental O~ers,

iaaue4 in March, ~991 in Docket No. 3896-0, require4 SST ~ fila

sufficient coat data daonatratinc; 'that the propoaed rate. for

HaoryCall- .ervice are ju.t an4 re••onable. SIT ..4e no .uch

tiline;. %n4eed, SIT tiled no coat data of any 'type at all until

'the l.at day of the hearing. in 'this ca.e, t)Ocut Ho. .000-0.

O.ten.ibly, 'the rea.on vaa that the prior orden of the ComBiaaion

requiring such filing vere atayed by the Fulton eounty Superior

Court in April, 1.991. Whatever the rea.ona, the ectual cost

analyais filed by SBT .t the close of this Docket ia inaufficient

'to allow the record 1n this case 'to reflect • detailed, reasone4

analy.i. of 'the true co.t 'to 11"1' of providing Maorycall-. ':hera

are at le.st two reasons vhy this is 'true.

Firat of all, the data that lIST did supply vas tiled with the

C==is.ion only houra })efore the record. 1n 1:.hi. !)ocket was

concluded. No party had sufficient ti.e 'to analyze and discover

the .atters raised ~ 'the cost analysis. %n .d4ition, the cost

data aupplied ))y 1ft ia ft~ • COWlPlete co.t stUdy. %t is .t bes't

a summary of • cost analysis. %t does not constitute • c=-plete

coat atudy, iDclu41D9 all vorJtpapera. Korecwu, ~en SST' a au:aary

exc1ud.. what it. consiCSera 1:0 be .eu1tive and/or proprietary

infomaUon.
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rl.

:mE POLlex '1'0 e: WmD

~he ~road rec;ulat.ory 90al ••t. ~y the Commiaaion i. to pr.omot.

'the development of intra.tate D an4 VMS marketa 'to 'their

efficient, competitive extr_e. ~. commi••ion ~lieve. 'that. this

policy .erve. the long term 1>e.t intere.t. of SBT, ita rat..payer.,

the telecommunication. pUblic an4 the general .conomic welfare of

'this Stat.e. At.tainment. of thi. 90al i. prOJlot.e4 by SBT'. pre.ence

in the•• aarket.. if that pre••nce a••i.ta, rather~ ret.ar4a

CSevelopment tcward efficient, competitive enc!a. SIST'. pre.enca in

'the U and VMS market. will have the de.ired effect. only where it.

ability and incentive t.o defe.t competition by u.e of ita monopoly

control ever the local telephone ayatam i. prevented &nc5/or

det.erred. In the .pecific context of thi. ca.e, the ccma1.aion

ambarka on a cour.e da.igned to t'o.ter developaent of the VMS

aarket to it. efficient, competitive end ~y encourac;inc; IBT'.

pre.ence in the VMS .arket under conditiona 'that prevent anc5/or

det.er SST'. opportunity and intereat. to use it••onopoly control of

the local telephone ayat.am to defeat. compet.it.ion. We do so 1>y

eDbracinq the following policy poaitiona.

Firat, we note aM adopt the policy of proaot.1n; the

developmant of U aark~t., ~cifically !nclu41nV the 'VMS ..rk.t,

to 'their efficient, compet.itive extrae, a. de.cribe4" a})ove and

el.ewhere in 't.hia Order.
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Seconc5, ve .tate our l:»elief that SST'. proper participation in

'the ~S and VMS markata i. an important, po.itive inqrecUent if 'the

Commi••ion'. broad regulatory voal i. to be attained.

'1"hird, ve embrace the veneral requlatory fr..evorlt for

rec;ulatin; SST'. provision of ES and VMS, a. ..tablished by the

Staff in 'thi. ca••• ~t fram.work i. con.i.tent with 'the

Commis.ion'. bread requJ.atory voal. lU, ~e.timony and Appendix of

Jamahe4 It. Kadan, the content of wbich i. incorporated harein by

referance a. if fully re.t.atad. IS Spacifically, ve atate our

11Th• conclusion. and recommendations of ~e Staff ar•
• u:=arized in Mr. Madan'. testimony a. fellow. (Transcript, p. 83,
1. 1 to p. 85, 1. 7).

1. As a general rule, SST'. provi.ion of enhanced .ervice•
• hould be fully requlated to the extent permitted by law,
until auch time a. the enhanced .ervice is .ubject to
complete competition. The Commissien .ay exercise 1...
than full requlation prior to complete cOllpetition if the
faeta demozwtrate there i. a need for les. than full
regulation.

2. Full requlation .ean. the price of an enhanced .ervice i •
• et by tariff approved by the commi••ion, the revenue
require.ent of the enhanced .ervice i. treated aboVe the
line and practices constitutin; i=pami••1ble eros.
subsidy and unfair, anti-competitive behavior are
detected and checked. Full derequlation .eana that an
enhanced .erviee 1. det.ariffed, the revenue requiruant
is treated below 'the line and no checka on cross-subsidy
or anti-coapetitive l:»ahavicr are applied.

3. At no 't.1ae prior = full duep1ation of an aN1anced
.arvice .hould ~e revenue., expens.. and invest:aant
as.ociated vith ~e enhanced .ervice be 'treated below the
J.1fte.

4. lNrinc; the period wen enhanced .ervice. are "plated,
the ee-i••ion ahould taka .tap. 'to enaure appropriate
allocat.ion of the co~ of .ervice. 1:hat are .hared
I)etveen 'the nqulated .ide of 8ft and the enhanced
.ervic. f the Veal bainv ~o preclude J..pami.s~lecro••
.ubsidy.



belief that applying ~e regulatory framework de.cribed ~y the

staff 'to sn'. provision of Maorye&ll- .ervice will have the

re.ult de.ivned by ~e Staff: ~e~ urket will .t.aN1 i~' best

chance of developing 'to • condition of complet.e competition. -:he

commis.ion view. complete .competit.ion to be 'the functional

equivaleJ1t of 4riv~g 'the VHS &arket. to ita efficieJ1t, competitive

end. nerafore, once ~e appropriate regulatory control. are put

in place a. referenced below, SST'. provi.ion of M..oryC&ll-

s. ~he Commiaaion .hould not. lSetemine whether it .hall
fully derequlate SBT'. provi.ion of an enhanced .ervice
until it has been dnonauated to 'the C==i.aion'•
• atiafaction that complete compet.ition exists with
re.pect to the enhanced .ervice. fte Staff coaanta
upon the type of .arket conditiona and other factor. 'that
may be important to inveativate in order to detaraine
vhether complete competition exi.ta, bowever, ~e

Commiaaion .hould .et a proceeding to define vith
particularity the te.t of complete competition 'that WIWIt
be .et before the commi••ion vill conaider fully
deregulating an enhanced .ervice.

,. At ~e point when it ba. bean .bown to the co-i••ion' •
• atisfaction ~at an enhanced .ervice i. .ubject to
complete competition, both 'the commi.sion and SIT .hould
be indifferent to whether the revenue., expana.. and
inve.tment a••ociated with enhanced .ervice. are treated
above or below the line for purpose. of deter1lininv
intrastate, regulated. co.t of .ervice. At that point the
Cammi••ion 1. faced with a policy deci.ion vhether to
fully derequlate an enhanced .en1ce ~ taJUnc; the
revenu.., expense. and inve.t:aent below 'the liDe.

'7. zYen .ere tile comai••ion choo.e. to fully dere;u1ate an
enhanced .ervice becau.e it i ••ati.fied 'that an enhanced
.ervice 1••eject to complete competition and that SST
is Dot engaged in improper anti-eoapetitive practice.,
'the cOllld.sion .bould retain ita juri.diction to re;ulate
the enhanced .ervice where conditio_ of cc=plete
competition do not persi.t or where policy considerations
othe%Vi.e dictate that the enhanced .ervice should be re
regulated.



·ervice shall thereafter be requlated in the aanner de.cribed by

'the St&ff.24

Fourth, 'the Ccm:iaaion detenaine. 'that SST'. current,.
virtually uncontrolled presence in the VMS .arket presant. the

opportunity and incentive ~or SIT to u.e it••onopoly control of

~e local ~.lephone .ys~ ~o defeat competition. SIT'. actual

24
A aummary de.crip~ion of the ~cific ratua.e, rate of

return .eth04 of regulating MaoryC&ll- 1. provided by !Cr. Madan
(Tr&n.cri~, p. ", 1. 11 to p. '7, 1. 23) a. follov.z

1. A•• veneral rule, 'the commis.ion should fully requ1ate
SST'. provi.ion of enhanced .ervice. until .uch tiae a.
SST'. provi.ion of the enhanced service i. s~ject to
complete competition.

2. During at least the initial perioeS of requlation, the
price for MemoryCall- and other enhanced .ervice. ahould
1:)e .et by tariff approved by the Ccmai••ion. Upon
appropriate .hovinq by SST, the commia.ion .ay partially
derequlate by detariffinq prior to complete competition.

3. 1)urin9 the periocS of regulation, the revenue., expen.e.
and investment a.aociated with enhanced .ervice. should
be treated aJ:)ove the line when determining the
intrastate, regulated cost of .erviea of SaT.

4. During the period of regulation, the commis.ion .hould
pay particular attention to deterain!n9 whether the
allocation of the coat of .ervice. ahared be~ean the
rec;ulateeS .ide .of SIT and the enhanced .ervice. are
appropriat.e an4 do not lead to 1JIpu1Ii.a1})le ero.a
aubsidy.

s. lNrin; the period of nvulation, 'the CDlllli••ion shaull!
take .tep. 1:.0 insure 'that aspects of 881" a provi.ion of
enhanced. .ervice. other 1:.han revenue requ1raent. a.pecta
(1••• , other t.ban pricing i.aue. and 1••ues about
includinq revenue., expenae. and 1ftv..1:aet dMWe or
))elov the line) ar. fair and ,roper. ft••e utten vould
include, for instance, insur1ng tba~ Sft ia not unfairly
uaing ita requlated pUblic telephone aonopoly to enter
into adjacent enhanced .enicea .arab by pnc:Ucinv
unfair .arketift; or improperly prch1):)i~ift9 eqa1 accua
1:0 'the local ~.l.phone »ottlenecJt•

••



behavicr in the VMS ILIrket durin; it. trial of Kaacrycall- has ~en

to uae it••oncpoly po.ition to frustrate competition in the VMS

.arket. 7urther, the ecmmi••~on determine. 'that th..e

circumstance. retard 'the broad regulatory 90al of 'the ecmaissicn to

promote the development of ZS and VMS markets 'to 'their efficient,

competitive end. The Commi.sion therefore determine. a. a aatter

af sound policy and practice, ~t SST'. current position in the

VKS market auat ))e 'taporarUy frozen so 'that 'the Comai••ion ..y

de.iqn and impl..ent appropriate re;u1atory controls 'that vill

prevent and/or deter anticompet1tive behavior by SST. Bovever,

once tho•• contrels are c5eaivned and aple.ented, 1ST'. trial offer

of M.moryCall- .ervice should resume immediately.

Fifth, the Commi••ion shall develop a standard for deter:in1n;

When complete competition exist. in the VMS or other IS aarkat.

~e Commi••ion .hall evaluate the development of tho.e .arkets

t=vard their efficient, competitive extre•• in order 'to determine

When SB~·. pre.ence ~erein .ay be fully dere;u1ated.

v.

A. "explained 1n'thi. Order, ~. co-is.ion c5..ire. to praaot.

'the developaeDt of aft efficient, compet.itive U .arket., including

.pecifically 'the VIIS -.rut.. sn'. pn.eDCa ~eniJl vill ...l.t

~t. dey~opaaftt.. .0 lcmg a. 1ft i. pracUcally pnvenUA fraa

ua1DV it.a JaOftcpoly poaition U unfairly proaou and pJ:t.7Yide it.

enhanced .ervice. over ita ccapeti'tora' a1ll1lar .enic... t,l'he
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C==ission find. 1:.ha:t the reccrd in this ca.e .how. 'that SST has

both the ability and incantive to operate anti-campetitivaly (and

in fact has operatad anti-ccmpetitively) in 'the J:S ~k.t,

.1ncludinq 'the VMS .u-ut. ~he Comai••ien believe. SST vill

continue to do .0 unle•• effective, practical control. are .et in

place 'too prevent or deter .uch activity. IncSeecS, 'the COIaI.U.ion

finds ~at sn'. current presence in the VMS ....rk.t vithout .uch

cenuol•.1. not promoting ~e policy de.ired ~ the cammi••ion.

~e Ccmmi••ion therefore vill order that SBT'. ~1al autherity to

offer Me.oryCall- .ervice be placed on hold until the Commi••ion

can de.ign and aplement the control. it believ.. nece••U'Y to

protect the .arket ancS 'the State'. econoay ~rca an .onopoly

!)ehavior that threaten. 'the exi.tence of an efficient. ccmpetitive

.JMS .arket. Specifically, the following actions will be ordered.

1. trbe Commi••ion vill t'.aiporarily fr.eze Sft'. uial

offerinq of Kaao%yC&ll~ .ervice. '-'he freeze .eana that SST'.

prevision of Meaorycall- .ervice i. temporarily re.trietecS t'.o tho.e

specific MemoryC&ll~ cu.tcmer& vho have actually subscribed to

Kemorycall- .ervice OD or !Hafore the effective date of 'the

c==i••ion Order 1n ~. ca...

2. ~. cOJllld••icm .Ut... that. th. purpo.e of 't.he temporary

freeze i. to halt SlIT'. aDticoapetit1ve Hhavior pen4ing filing by

Southam Bell of • CCIIIPlet.e coat of servic. stUdy for lIaoryC&1l

service, 1Dc1udinv all vorkpapera ~eret.o. aftd panting ceai••ion

d••ip and 1.Ilpl_ant.atioD of appropriate regulatory coftU01. ~o

prev.nt and/or deter acmopcly uuae aN! to 1naure ~t. Sft'. entry

...



into the VKS market has 'the effect. of assisting instead. of

retarding develcpment of an efficient, competitive VMS aarket. Tbe

temporary freeze will remain in place no lon,er than nec..sary to

achieve 'th..e ends. After that, SE"·. trial offer of xaoryCall

service will r ..uae.

3. Commi.sion undert.akes 'the follovine;

investigations/actions in order to develop the appropriat.e

requlatory controlaz

a. Identificat.ion of the action. nece••ary to insure
'the elimination of all network acce•• probl_ 'that
have kept. or it is reasonably believed ••y keep VMS
competit.or. from havinq comparably efficient
interconnection to the local systa. ~.
inclUdes:

~. Solvine; the co-location problem,

2. Solvine; 'the lUSS .witch upc;raCSe anCS
replace.ent problem,

3. Developine; syste. architect.ure basid.. t)I'D
architect.ure that provide. 'the opportlmity to
provide VKS.

1;). Establishing CPNI rules and procedur•• t.o deal with
CPNI probl... and their resolution on an one;oine;
basis,

c. ne.iqnin; requlatory control. to eliminate 1JIproper
..rket.in; praC'tic... ':his would include control.
'that:

'-. Preclud. aolicitation of ~AS Bureau custoaer.
Who call 1ft 'to order call l'orvar4in; and
other ~oa callin; f ..'tU%'ea,

PreclUde aolicitation and aale. of MaotYCall
aervice !;)y anyone other 'than a specially
d..i;natad .ales foZ'C8'

aequire 1ft to .stabliah a aepant.e uzket.ing
or;anization for the .arketin, of KaoryCall-,
complet.e with appropriate ooat accoant1n;
controla and ot.her orvanizational raquiraenta
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de.iqne4 to insure that all 'the activities
a.sociate4 with .arketin; Hamorycall- and
their coats are prcvide4 and .ccounted for
.eparate from the operation of any other part
of SST'. marketinq arm, or require SST 'to
provide H~orycall- t.hrou;h • .eparate
su=sidiary:

~. J:qualize acces. by all VMS competitors to
SST'. monopoly billing sy.tem ~or uae in
billinq for VMS .ervices:

5. Equalize acce.. by all 'VHS competit.ors t.o
S8T'. aonopoly billinq ayst.. for use in
promotinq any VMS ••rvice by any .eana.

d. Establishing 'the proper IIrice for KaaoryCAll·
••rv1c. by ••ana of:

1. Performinq a compl.te r.view of all relevant
cost data and making .n independent .......ent
of the t.ru. co.t of Ha.orycall- .ervic.l

2. A•••••ing lheth.r .nd how 1ST's prevision of
MemoryCall .arvice banafita froa tbe
following ••pects of S8T'. aonopcly po.it.i~
.nd if .0, whether the price of M_oryCAll
should .0 reflect:

a) Association with the .allSoutb and/or the
Southern Bell 10Clo .nd n_e.

4. The temporary fr••ze .hall be reexaminad by the

Cammi.sion one. the aat.t.rs li.t.ed above have been concludad .0

tbat the Coai.sion lIay det.ermbe 1:0 its .atisfaction ~t. S8T can

be .et frae in tba VMS --.rkat 'to compete 'Under the re;ul.tory

framewerk referenced ))elov (par.vr.ph !) vitbaut. undue ri.k of SaT

abusing ita 1Ionopoly po.ition.

ISIU, ~cript, p. 252, 1. ? 'to 1. 15, -:eatUaony of ATC
witness Hr. SUlmonetti, ••tabli.hin; 'that A'1'C doe. not urket ita
voice mail .ervice a•• pacta;e with ita intaraxcbaftge .ervicaa,
~t rather ha. ..tabli.bed a .ep.rate aarkatin; orvaniaation for
its voice -.il .erv1ce.
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5. The ccai••ion adopt. 'the requlatory ~ramework for

MamoryCall- that i. de.cribed in detail in the staff'. prafiled

'te.t.imony in 'thi. ca.e, which i. veared 'to requlating SIT-.

pre.ence in '"the VMS market and other D markets in a way 'that

promotes develop.ent of 'tho.. markets to ~eir efficient,

competitive limits.

n.
nxosnXQH tsms

A. lee preemptiQn

1.. '!'he Bul. Qf Loy

'I'he scop. of 'the FCC'. jurisdiction is defined by the

Cc:=unications AC't of ],934.1' S.ction ],52 (b) (1) of the

Ccmmunicaticns Act contains ecnc;res. • enaC'taent of an expres.

jurisdictional ~ar 'to the "ec'. authority 'to act in aJlY aanner in

the arena c'f intrastate 'telecc:n=unicaticns .ervice••Z7 ~e

jurisdictional bar contained in the communicationa Act has bean

ruled by the Unit•• State. Supr..e court 'to preclude the FCC from

preempting stat. regulation of intrastate telecommunications

UlU" 47 tJ.S.C. I 1.51, A A&IL.., hereafter -the ecmmunication.
Act.-

27Sect.ion ],52 ())) (],) atate. in pertinent part a. follen:

• • • lloth1n; in 'this Act .hall ~ con.trued
'to apply or vive the commi••ion juri.diction
with re.pect ~ (1) c:bar9'" cla••ifications,
practice., .ervice., facilitie., or
reVUlations for or iD connection with
intra.tate communication .ervice ~ wire or
radio of any carrier • •• •
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·ervice. except in very narrow, limited cirCWdtance.. ~ho.e

circumstance. ari.e under what i. called the impo••ibility
.

exception. 1Aa, Loui,iln, Public Seryic, ecmmi"ipn y. rtd,rll

Co.uniclt!pn' Coptl,ipn, ~71 U.S. 3SS, 101 s.et. 1."0, .0 L.Zc!.2d

351 (1986), People pf %b. Stat. pf Califprnia y. l.d.rll

Cpmmunications COmmi'lipD, 'OS P.2d 1217 (Ith eire 1.1'0) (hareattar

referred to a. "'alifern!' y, lCC:" and 'the Cilifornia y, lee ceurt

.. -the court-).

ne iapo••1bility exception i. triggered only vtlan 'the .tatl

regulator'. eXlrei.e of ita authority 'to r';ulate intra.tat.

t.leco=:unication••ervice. n.qltl' the .xerci., by th, J'CC of it.

own valid authority over inter.tate t,l.communication••ervice••

Horlever, .v.n Where such condition. are proven by 'the pec, the

FCC'. pr.emption order i. upheld only where 'th. J'CC carri.. it

burden of .howing ~at ev.ry a.pect of it. pr.emption order i.

narrowly tailor.d to pr.empt only 'the .tate r,;U1ation or portion

ther.of 'that %lICISlltily 'thwarts or i1iped.. 'the FCC'. valid

regulation ot intentat, telecc==unication••ervice.. ':hat .hovine;

must b. made with specificity. 14.

2. %b' equrt'. AppliCltipD At pe Byl.
gt Lay to Computlr Inquiry XXX

J:n C:pmpu1;.r Incnrlrv 1++, 'the J'c:e attu.pt.e4 to ])napt

virtuallY all aannar of state r.gulation of inua.t.ate enhucac!

.ervices. ~. FCC apacifical1y sought 'to preapt 1:.he stau. fram

't.ak1ng tbra. ~road 'typas of aeticma2

1. ~ariffiDg iJrtra.t.ata anbancad ••rv1c:ea,
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2. RequirU19 atructural aeparation between intrastate balic
.ervice. and intrastate enhanced .ervices;

3. Requirinq non-atructural aafequards inconsistent with or
.ore atrin9Ant than the FCC's .ystem of non-structural
aafequarda. _ .

Each atta::pted preemptive action va••truck down by 'the CC\1rt. In

doinq ao, 'the court made .everal pointa particularly relevant to

this Commi.sion'. effort. to determine vbether and how to craft a

requlat.ory ach..e to regulate SJrr'. provi.ion of Memorycall-.

~e Court njected 'the PCC·. at.t.empt 'to hpose any

re.trictions on a .tate '. effort to 'tariff intra.tate enhanced

.ervice•• %t appears that the Court believ.. 'that the

i=poaa1bility exception caMot provide a valid ba.i. upon which the

!'CCcan ~ree=Pt state tariffin;. au, California v, rcc, p. 1242.

Indeed, it appears that. the FCC itself did not .ven at.tempt to

defend this particular preemptive action under an impossibility

~cept.ion approach. ~., ~.n. 38.

~e Court also .truck the !'cC' s at.t.empt t.o preempt. all state

ngulation imposing .tructural separation requir..ents. ~e FCC

at.~U%pt.ed 'to preempt thia type of atate action on th. theory that

any st.at.. requir..ent. "to aeparat. intrasUt.. enhanced and basic

.ervic•• 1\.ce.sarily ~orc.s a BeC to .eparat.. 'their interstate

1:»asic and enhanced .ervicu, due to 'the fact 'that intrastate and

intenut. CompOD~ of aDbanced .ervlc.. are .tructurally

~. J'C:C'. .yat_ of 1\on-structural ••fepards uaunU to
ba.ically 'thr.. 1t_: (1) application of certain OHA
r.qgirem.nta, (2) application of certain aI nquir..enU' and (3)
application of ~. Joint Coat. Rul.. and a ca~ler-.peciflC co.t.
Allocation Manual.
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inaevera.ble. .I4., pp. 1.2..3-..... tI'he ceurt atruck thi•••pect of

the !'Cc: preemptien orcSer ))ecau.e the rcc failed to carry ita burden

of demenatrating that All .tate-impo.ed aeparatien requirement.

weuld nece••arily "egate the rcc policy of pemitting the

.tructural inteqration of ba.ic and enhanced interatate aervice••

%n 'the Court'. viev, 'the !'CC'. preemption order neglected to

face the po••ibility 'that .cme enhanced .ervice...y be offered on

a purely intrastate ba.i.. In fact, 'the example oed to illustrate

'this point va. yoi;, moil .,nice., .aid to be a .ervice offered to

discreet locale. within a atate and thereto~e a purely intra.tate

enhanced .ervice. ~u., 'the !'CC'. attampt to preempt all .tate

atructural separation requirement, va. ,truck becau.e 'the FCC did

not carry it. burden of .hoving that

the .tructural .eparation of .uch purely
~.tate enhanced .ervice. fro- ba.ic
telephone .ervice would intertere in any vay
with a carrier'. ability to provide ~tate
enhan;ed service. (or enhanced .ervice. with
mixed intra- and inter.tate component8) on an
integrated )).,i,.

14., p. 12.....

In addition, 'the Court rejected the !'CC" in.everability

contention ))ecaoe that contention •••umed that .tate .tructural

.eparation re9Ulat1ona I'ece••arily require .eparation of ph~1cal

faciliti_. '!'be Court Doted 'that

t-1Ute reVUlat1en. ai;bt require only 'that
carriere e.tablish .eparate corporate
~ for providing intrastate basic
telephone .nd enhanced .erv1c.. , eU.
allowing ~..... facU1t1e. to be aa.d fer
both typ.. of .erv1ce.. ~. cc..l••1oft has
failed to explain why requiring cc=aun1cat1oftl
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carrier. to offer ~-.tate enhance~ ••rvic••
throuqh a ••parat.e corporation voul~ fru.trate
the C:o=mia.icn·. c;oal of c;ivinc; communication.
carrier. the free~om to choo.e whether 'to
int.egrat.e or .eparate their' inter-atate
operations.

14- ne Court rule~ that 'the narrow apo••ibility exception i. not

.et Where 'the PCC .erely ahow. 'that .cme po••ible .tate atructural

.eparation requiramenta voul~ negat.e ~e PCC'. policy aqainat. a

.eparate sub.idiary requirement. for 'the proviaion of int.erst.ate

enhanced aervic.a.8

B. le~eral court lrcemptiRn.

Section III.A.l herein de.cribe. 'the JO'J entered by the

antit.ru.t court an(! the line of bu.ine•• re.triction. placed on the

BOC. pursuant to 'the HFJ. section III.A.2 herein further describes

'the line of business rest.rictions as they have been aubsequently

2DodifieCS by 'the antit.%'WR court. In particular, 'the vaiver

containees in the VMS Waiver Order a. it relat.. to infor.mation

s.rvic•• transmission is 4iscus.ed, because 'that is 'the authority

Z9However, 'the Court did acknowledc;e 'the possibility 'that the
!'CC could preempt. .ame foms of .tate atructural .eparation
requirementa. In particular, 'the Court not.ed that:

tt]he ccmaission ha...de a plausible aquaant 'that __
forms of .tate atructural .eparation requir..anU voulcS
negate ita policy of Pemittin, the int.e,ration of basic
and enhanced a.rvices offered Oft an int.erstate basia.
For example, a .tate-impoaed requir..ent that carriers
use .eparat.e phy.ical faci1itie. for all b••ic ulephone
and enhanced .ervice. offerad on an intra.tate basi.
would almo.t cartainly foree carrier. to .eparate their
int.erstate .ervieas .. vell.
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pursuant ~o which SBT nov offers MemoryCall- without cantravenin;

'the XFJ Deeree.

~e HFJ pre_pt. state requla~ory action ~o 'the extent: that

such action .bar. ax.cution of 'the KFJ' Decree. t.rhe JaJ nacr.e

includ•• , of cour•• the sub.equant vaiv.r of 'the information

service. ~ransmi•• ion re.triction. ~n keepin; with 'the 9aneral

:u1. of f.d.ral preamption unCSar 'the Supremacy Clause of the Unit..d

Stata. constitution, 'the antitrust court recoqnized that -.

jUdicial r ...dy ~y infrin;. upon stat. law only ~o 'th. extent

n.c•••ary .ff.ctively to protect the federal intere.t.- MYJ, p.

~60 (citation. omitt.d.)

c. :ft.cts gf tr.gp:t,icm %I.U•• gn
the COmmission" Actignl

As di.cu••ed above, 'the 7CC' a al:>ility to pr.empt stab

r.qulat10n of intra.tat. s.rvic. ia narrowly circmucrib.d and~

antit.rust court only ban atate r.qulation that dir.ctly conflict.

vith 'th. 90als of the Ja'J. In that cont.xt, th. ccma1••ion ' •

act:ion here fall. v.ll vi'thin th••cepe of it.a authorit.y and i. not

pr.apted by .ith.r'the FCC or 'the antitrust court.

The Ccmai••ion 'tak•• ita cue from the Ninth Circuit'. analysis

in Califgrn i , y. lCC:. ~e COPi••ion "therefor. elect. to .tay

cl.ar of orderin; 8ft to .eparat. 1U pbysical 'faciliti•• that. are

u••d to provide mix.d aDbanc.d .arvic.. (i••• , 'that have beth an

intra.tat. aDd intentate coaponant) inU» ••parate .=.1diari...

However, 'th. CCIaIiaaion believe. 'that ...oryCall- 18 • puraly

intra.tat. Ul.c:cnanmlcationa ••rvice. fti• .,i." 1. euppo~e4 by

both'th. r.cord (oa, for instanc., '1'a.t11aony of Burg••• and Kadan,

5'



4l'ranacript, pp. 1.40 'to 1.45) and 'the Ninth Circuit'. analysis.

Califonda V, ree, 105 1'.24 at 1244. ~arefore, under the analysis

in California y. ICC 'the Commi••ion might order a fully ••p'.rate

.ub.idiary r.quireaant for SST'. provision of K..orye&ll-.

Bov.v.r. !)ecau•• v. viall 'to 'taka the l.a.t 1:1t%'\18iv. aaaaur. fir.t,

a ••parate ..rk.ting orqanization vit.hin SST ..y H apprcpriat. at

'thi. 'the.JO In ord.r 'to vain .axbnm protection, 'the ••pante

....rk.ting orqanization raquira.nt i. inten4ed 'to j,naure 'that'th.

~k.tin9 orqanization 'that promote. xaaorycallw b. X&tl .aparate

frc= 'the rut of sn'. aark.ting activiti••• At'th..... 'ta., th.

Commi••ion .top. .hort of r.quiring duplication of the phy.ical

faciliti.. (i ••• , the local n.twork faciliti••) n.c.s.ary to

provide Xe:morycall- ••rvic••31

Similarly, 'the oth.r actions tak.n by 'th. Comai••1on 11\ 'thi.

Order ar. not contrary to th. pr.emption 1)oun4ari•• _tabliaheeS by

'the Ninth Circuit in California y. tCC. ~.at1n9 the revenue.,

expens•• and inve.b.nt. of Xaorycallw GOV. the lin. i. consi.tent

vi1:h both 'the ruling in California y. lCC aDd the FCC'. own

• JOA• di.cu•••d in Part V, the comai••ion vill con.ieSer whath.r
"the ••parata markatinv orvanization vill take the fom of a
••parat. .Ub.idiary a. part of ita furth.r proceedings in 'thi.
aatter. au, page 50, -'lJPn.

31Sft'. preapt.ion claiJla r ••t, in larva part, em the
a ••umption that 'the FCC, acting on the raand of Californi, y. ICC,
vill a,a1ft attaipt 'to pre..pt .tate rep1atory requirueraU 11k.
'tho.. impo••d ban, !Nt thi. tille avoid propagating cwerbroad
preemption cla1aa 'tbat a,ain n.t 1)8 .truck "Y the federal courta.
l.eaving 1:h. apecu1aUv. fta~ of 'that a••aption ••ide, the
Commi••ion'. actions bere are clearly vi'thin the .phere of
exclu.ive luta action contaplate4 "Y C:,lifprpi. y. ree, 'the
controlling ca.. in t.b.1. utter.
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~ent.. in 'that ca.e. ...., ,alitprnia v, rcc, p. ],242 and f.n.

38 therein. Developing and implementing appropriate regulatory

control. for CPNI, aI anc! the .arke_tin; a.pacta of 51ST'. p~,i..ion

of Meerycall- i. certainly net inceMi.tent. vith 1:11e FCC'.

approach 'to ita requlatioft of intentate ES. %DISeecS, 'the 'FCC ha.

devoted aub.tantial effort 'to developing the regulatory control. it

balieve. nec•••ary "too prcpuly rec;ulate intaratate ES. ~e

Commi••ion i •••r.ly doine; the .... on an ina-aatate ~i••

1'he commi••ion· a atate requlat.cry policy and the actioM taken

her.in 'to achieve that policy al.o are con.istent with the HFJ

nacree anlS. VHS Waiver Order. '!'he requlation of Maorycall- a1aply

doe. not affect the -federal intere.t- the HF3 court protects.

!'int, the Ja'3 explicitly recoqnize. 'the role of at.at.e

requlation. While the VMS Waiver Order permits BOC. 'to enter the

VMS .arket, it vaive. only the previ.ion. of the Ja3 itself 'that

forbade entry and there i. no lanvua;. in 'the \'HS Waiver OrcS.r that

augc;••t. preemption of normal atate requlatJ.on. ~ia ia consistent

with 'the oriqinal HFJ which, •• -Dot.elS. above, pr.empteCS atat.e

rec;ulation inconsi.tent. vith the KF3'a proh1bitiona, not atate

requlat.ion 'that cover_ permit.t.ed activit.ie.. au, Part VI •• ,

lupra.

Second, tile 'type of re9ulatory control. aought 'to be developed

anCS deployed t»y tile Cnmm i a.lon are consiat.ent vit.b tile VMS ••iver

Order. ~e CCIII1'1 ••1on'a Order .eaka to develop con1:1'o1. 1:hat. vUl

1nsure ~e development of an efficient comp.titive VMS Il&1'k.t free

fram aonopoly abaae. fte antitrust court' a cwera11 90al i.
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similar. In performing ita co.t benefit analy.i. in favor of

allowing SOC entry into 'the VHS urket, 'the antitru.t court decided

in favor of BeC entry in part due to the a.b.ence of .pacific,

concrete proof of anticompetitive behavior of 'the BOCS in the VMS

market. bA, VMS Waiver Order, pp. 21-22, and f.n. 1 of 'thi.

Order. However, 'that i. preci.ely the proof adduced in thi. ca.e.

~, Part 1:II.C, .upra.

nus, b••ed on both 'the original KFJ and the VMS Waiver Order,

it i. evident 'the ~titru.t court doe. not inten4 it. VMS Waiver

Order 'to preempt .tate requlation ¥bere, •• bere, evidence i.

pre.ented giVing concrete .ub.tance to the contention that • SOC

has 'the cpportunity and incentive to behave anc!, indeed, ha.

behaved anticompetitively in the VMS market. Pre.mption by the

antitrust court 1. extremely unlikely in the cirCU1Utance.

pre.ented here. Moreover, the freeze of SST'. expansion into the

VMS market i. only temporary and will la.t no longer 'than the time

nece••ary for the Commi••ion to define and deploy appropriate

requlatory control. to prevent .onopoly abu.e. ~n the commi••ion' •
. .

view, .uc:h an order i. Dot incon.i.tent with the infoZ'1l&tion

.enice. liDe of busine•• re.triction contained in either the KrJ

necree or the VIm waiver order.

gr" ZQJNe DmmQH e:tAD

on April 1.5, 1111, Sou1:hern ..11 !'elephoDa and !'elet;nph

company ("58'1''') filed ita "Motion to Expect the Scope of the Docket
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and Re.chedule ~e Bearing." (hereafter, "Motion-) in this ca.e.

The Kotion rai.e. an equal protection claim. specifically, SST

••••rt. that r.gulation of ita provi.ion of MamoryCall- .ervice
- .

vithout regulation of .11 other provider. of comp.ting .ervice.

would result in "unfair di.crimination against tSST] • • • in

violation of {SST'S] rigbt. 'to equal protection of 'the law.·

Motion, p. 3.

SBT'. equal protection claia i. without aerit. ~e .hort

answer to SST'. equal protection challenge i.: (1) I:tecaua. ftO on.

el.e i. similarly .ituatac! 'to SBT, equal protection is not an

issueJ (2) eV8Jl if 'there were other. similarly .itua'te4, 'the

Co:=i••ion ' • decision 'to regula'te SST'. provision of KamoryCall

.ee'ts 'the ra'tional I)asis te.'t tha't is applied where economic

requla'tion is challenged on equal pro'tection ;round. J an4 (3) it 1.

not a viola'tion of equal protection where the commission identifies

one portion of a probl.., i.e., SST'. opportuni'ty and iftcen'tive to

I)ehave anticompe'titively, a. oppo.ec! to other local exchanc;e

companie.- similar opportuni'ty anc! incentive (if such exi.ta), and

then attacks the SST portion of the pro):)l_ first.

'!'he law vith respect 'to eqal J)rotectioft of eCOftOllic ifttaruta

is vell-e.tabliShed. ~e Equal Protection Clau.e of the United

states eem.ti='tioft -i....entially a direction 'that all persona

a1Jdlarly aituated Should be tr.ated .11Jta.- Cin Rt C1IWn • y.

Cl.burn- hiyins c-nt.:, .73 U.S. ~32, ~3t, ~055 a.ct. 22.', .7
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L.Ed. 24 313, 320 (1"!).~ ~. Equal Prot.ction Claus. of the

'enited state. Constitution -does not r.quire ~g. vt1icb ar.

diffarent in fact or opinion 'to be tr.ated in law a. 'thougb. 'they

v.r. the ...... 7iqncr v, 1IXI., 3XO ~.s. 141, ~47, '0 S.ct: .7.,

84 L.%d. 1U4, .1.121 (1'39). 'rhu., wh.r. two cla•••• ar••ougbt'to

be rlquired 'to I). 'tr.at.d idlntically, wt are fOUDd u 1:».

diff.r.nt in fact or opWon, di.parat. -tr..tm.n't of t.ha doaa not

r.pr••ent an equal protection violation. %irpl.r11n4 v, LokI

P11ci4 1'80 Olympic Gaml., 512 ~••upp. '04, '1' (H.D.H.Y. ~"4).

Even if 'tvo cl..... are a1JUlarly .itu.t.d, th.y ••y be

disp.r.t.ly treated if the tr••tment •••ta a rational 1:»••i. t ••t.

A two at.p an.lysis occur. und.r the r.tional b••i. te.t: (1) noe.

the chall.ngld action h.v•• legitimat. purpo.e, and, if .0, (2)

doe. 'th. cl•••ification employ.d prcnact. that pu%PO.el ...,

S;hy.ik.r y, Wi1.pn, 450 U.S. 221, 234, 101 I.ct. 1074, 6' L.U. 2d

~I', 1.97-1'. (1181) ("Thus, the pertinent inquiry [1mdar the

rational I)••ia teat) i. wh.th.r the cl•••ification ..ploy.d • • •

adv.nces legitim.te lelii.l.tive 90al. 111 a rational fa.hion.·)

(Br.cket.d mat.r1al .uppli.d)' yanc, y, Ira41ev, ~40 u.S. 13, 97,

9. S.ct. 939, SI L.Z4. 24 1.'1, 1'6 (1"').

~ere n.ad not _ • 'tigbt fitting r.lationship _tv.an 1:.b.

pu%po.~ and result. IU, vasURn 'atlr Wprk. y. M1is tu;i1it i ••

R lIST doea 1l~ .tate ••ther it M." ita equal prouction
clam on the Federal or State constitution. Bowever, the Eleventh
Circuit court of Appeal. baa recovnized ~.t 1mdar the Glozvia
Conatitution, equal prot.ction analy.i. applied to eCOftaa!c
rec;ulation tu:n. on a rational b••i ••tandard alivned with f.deral
equal protection analy.i.. ..., lilY'X.t.in y. cyinn.tt lO'Rit11

Au%hQri~y, "1 F.2d 1560, 1565-" (1"') •
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